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1. Introduction

It is true that ‘Victims’ rights have received over the years limited attention in International Law’ (Van Boven 2015).
 This is principally because international law is primarily directed at the relationship between States, and not individuals.
 
Nonetheless, there are instruments from which it is possible to detect the elements that allow the recognition of a victim under international law. We are referring to two documents in particular: first, the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, adopted by United Nations General Assembly Resolution 40/34 of 29 November 1985; and second, the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violation of International Humanitarian Law, adopted by the General Assembly on 16 December 2005.
 

2. The Definition of Victim (under International Law)

From a comparative analysis of these two documents, we can deduce that the term ‘victims’ means, first of all, 
persons who, individually or collectively, have suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental rights, through acts or omissions that are in violation of criminal laws operative within Member States, including those laws proscribing criminal abuse of power.
 
Under this definition, a person may be considered a victim ‘regardless of whether the perpetrator is identified, apprehended, prosecuted or convicted and regardless of the familial relationship between the perpetrator and the Victim’.
 Moreover, this provision includes, if appropriate, ‘the immediate family or dependants of the direct victim and persons who have suffered harm in intervening to assist victims in distress or to prevent victimization’.
 Additionally, these definitions shall be relevant to ‘all, without distinction of any kind, such as race, colour, sex, age, language, religion, nationality, political or other opinion, cultural beliefs or practices, property, birth or family status, ethnic or social origin, and disability’.

These principles allow for several different interpretations.

(i) A person is a victim because he or she has suffered physical or mental injury, or even emotional suffering, economic loss, or a substantial impairment of their fundamental rights; 

(ii)
There are direct victims as well as indirect victims (such as family members or dependants of the victims); 

(iii)
A person could be a victim individually as well as collectively; 

(iv)
There are different kinds of harm or loss (that could be caused by an act as well as by an omission). 

Moreover, even though neither of these two instruments is referring to legal persons or entities, this possibility is not excluded in some specific areas (the so-called regimes of international law). It is worth mentioning the regime of international criminal law, since Rule 85 of Procedure and Evidence of the International Criminal Court (ICC) clearly states that victims may also include organisations or institutions that have sustained harm to any of their property which is dedicated to religion, education, art, etc.

3. The Procedural and Substantial Dimension of Victims under International Law

The rights of victims under international law are encompassed in two different spheres: procedural and substantial. 

3.1. The Procedural Dimension

Starting with the procedural dimension, it is worth noting that arts 4 to 7 of the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (1985), as well as arts 12 to 14 of the Basic Principles and Guidelines (2005), specify the content of the equal access of justice to obtain effective remedies. The subject is well known in international law as it has been explored in a large number of international conventions and declarations adopted at a universal level,
 as well as at a regional one.

To summarise, what a victim can effectively do is set out in the section of the documents dedicated to ‘Access to justice’.
First of all, victims have to be treated with ‘compassion and respect’.
 They are entitled ‘to access to the mechanisms of justice and to prompt redress, as provided for by national legislation, for the harm that they have suffered’.
 These ‘mechanisms’, that are as much judicial as administrative, should be established ‘where necessary’ to obtain redress,
 and include formal and informal process.
 This process should be facilitated by: ‘(a) Informing victims of their role and the scope, timing and progress of the proceedings; (b) Allowing the views and concerns of victims to be presented; (c) Providing proper assistance to victims throughout the legal process; (d) Taking measures to minimize inconvenience to victims; and (e) Avoiding unnecessary delay’.
 

Furthermore, the Basic Principles and Guidelines (2005) provide that, in case of gross violation of international human rights law or of a serious violation of international humanitarian law, ‘Obligations arising under international law to secure the right to access justice and fair and impartial proceedings shall be reflected in domestic laws’.
 To that end, States should undertake ‘procedures to allow groups of victims to present claims for reparation’,
 and it is highlighted that an ‘adequate, effective and prompt remedy for gross violations […] should include all available and appropriate international processes in which a person may have legal standing’.
 

3.2. The Substantial Dimension

With regard to the duty to provide redress, the topic of reparation is divided into different categories: (a) restitution, (b) compensation, (c) rehabilitation, (d) satisfaction and, if necessary, (e) guarantee of non-repetition. 

Starting from (a) restitution, this includes a fair ‘return of property or payment for the harm or loss suffered’ by ‘victims, their families or dependants’.
 States are required to ‘review their practices, regulations and laws to consider restitution as an available sentencing option in criminal cases’.
 In addition, ‘in cases of substantial harm to the environment’, restitution consists of ‘restoration of the environment, reconstruction of the infrastructure, replacement of community facilities and reimbursement of the expenses of relocation’.
 Finally, if the harm is caused by an agent ‘acting in an official or quasi-official capacity’ the victims will be entitled to receive restitution directly from the state.
 

The standard concerning (b), compensation, states that the above-mentioned principle should be provided ‘for any economically assessable damage, as appropriate and proportional to the gravity of the violation and the circumstances of each case’.
 If compensation is not fully available from the offender or other sources, States should endeavour to provide financial compensation to some groups of victims, in particular. These groups include: ‘(a) Victims who have sustained significant bodily injury or impairment of physical or mental health as a result of serious crimes; (b) The family, in particular dependants of persons who have died or become physically or mentally incapacitated as a result of such victimization’.
 Finally, for that purpose, ‘national funds for compensation to victims’ are encouraged.

Concerning (c) rehabilitation, this ‘should include medical and psychological care as well as legal and social services’ (Basic Principles and Guidelines (2005) art 21).
Regarding (d) satisfaction, this takes into account a large amount of hypotheses, from ‘Effective measures aimed at the cessation of continuing violations’ (art 22(a)) to the ‘Verification of the facts and full and public disclosure of the truth’ (art 22(b)); from the search for those who have disappeared (art 22(c)) to the official declaration or judicial decision restoring the reputation of the victim (art 22(d)); from ‘public apology’ (art 22(e)) to ‘Judicial and administrative sanctions against persons liable for the violations’ (art 22(f)); and from ‘Commemorations and tributes to the victims’ (art 22(g)) to ‘Inclusion of an accurate account of the violations [...] training and in educational material at all levels’ (art 22(h)). 

Lastly, the (e) guarantee of non-repetition is expressly provided—‘where applicable’—in the Basic Principles and Guidelines (2005), art 23. The measures include: ensuring civilian control of military forces (art 23(a)); ensuring international standards of due process (art 23(b)); strengthening the independence of the judiciary (art 23(c)); protecting in particular categories such as legal, medical, or media, as well as human rights defenders (art 23(d)); consolidating human rights and international humanitarian law education in all sectors of society (art 23(e)); endorsing the observance of codes of conduct and promoting mechanisms for preventing and monitoring social conflicts and their resolution (art 23(f–g)); and strengthening legislative reform that can contribute to fighting against gross violations of international human rights law and serious violations of international humanitarian law (art 23(h)). 

4. The Right to Redress and Reparation

In general terms, a large number of human rights bodies, judicial as well as quasi-judicial, envisage the possibility of the victim making a claim. It is sufficient to recall the Human Rights Committee,
 the Committee on the Elimination of Racial Discrimination,
 the Committee against Torture,
 and the Committee on the Elimination of Discrimination against Women.

In any case, the most important contribution to the definition of the concept of ‘victim’—apart from the European Union Victims Directive establishing minimum standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision 2001/220/JHA, which is the subject of the present research—derives from the experience of the regional courts of human rights. We are referring, first of all, to the European Court of Human Rights, secondly, to other courts or organisations, such as the Inter-American Court of Human Rights, and, finally, to the African Commission of Human Rights. 

Starting with the European Court of Human Rights,
 the definition of the term ‘victim’, elaborated by judges sitting in Strasbourg, recognises several stages of evolution that will be examined subsequently. One of the topics directly connected to the subject of this research is, for example, the attitude of the European Court of Human Rights towards patients who have been contaminated through blood transfusions. We refer, for example, to G. N. et al v Italy, a judgement delivered on 1 December 2009.
 The case, concerning the discriminatory treatment applied in such contamination cases, involves Italian nationals who have been made sick by viruses—such as HIV—due to the transfusion of infected blood during medical treatment.
 Moreover, there is a rich jurisprudence of the European Court of Human Rights concerning environmental risks taken by the states.
 A large number of these cases concern the responsibility of the state in having allowed the establishment of various companies on Italian territory. These companies did not pay sufficient attention to the environment. As a consequence, they caused health problems in the local population and the European Court condemned those states that had displayed a lack of vigilance or that had not provided effective relief.
The Inter-American system of protection of human rights, the Commission as well as the Court, has developed an interesting and rich practice on the subject, especially in relation to the rights of indigenous people.

Finally, it should also be noted that in the African system of protection of human rights there is growing attention to this kind of problem. It is sufficient to quote, for example, a case in which the African Commission on Human and Peoples’ Rights found that the Nigerian military government had exploited oil reserves through its relationship with the Shell Petroleum Development Corporation, with no regard for the health or environment of the Ogoni people.

With respect to the international criminal law regime, the Rome statute of the International Criminal Court grants victims the right to stand in judicial proceedings by presenting their own views and concerns before the Court.

The participation scheme includes various modalities. In particular, the statute of the International Criminal Court expressly provides judges with the power to order a convicted person to pay compensation at the end of the trial. The victims who will benefit from this compensation payment may be individual or collective, depending on the Court. Reparations may include both monetary and non-monetary compensation (such as return of property, or symbolic measures like public apologies). Furthermore, in order to collect the funds essential to comply with the obligation of reparation, in the case that the convicted person does not have sufficient resources to do so, States Parties to the ICC Treaty have established a special fund (the ‘Trust Fund for Victims that Can Contribute to Fighting’).

5. Conclusion

As stated in the Preamble of the Basic Principles and Guidelines adopted by the General Assembly on 16 December 2005, ‘in honouring the victims’ right [...] the international community keeps faith with the plight of victims, survivors and future human generations and reaffirms international law in the field’. 

Today, we are observing an increasing recognition of the rights of victims in international law. This heightened recognition is represented by the establishment of human rights bodies, both judicial and quasi-judicial, that are increasing the protection offered to victims, especially in the fields of gross violation of human rights and the serious violation of humanitarian law. Moreover, even though the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (1985) and the Basic Principles and Guidelines (2005) are soft law instruments that are not legally binding for states, the principles enshrined in those instruments are exerting an influence.
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